
1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

 
NOTICE OF ENTRY OF ORDERS

 

 Raymond P. Boucher, State Bar No. 115364 
   ray@boucher.la 
 Shehnaz M. Bhujwala, State Bar No. 223484 
   bhujwala@boucher.la 
 BOUCHER LLP 
 21600 Oxnard Street, Suite 600 
 Woodland Hills, California 91367-4903 
 Tel:  (818) 340-5400; Fax:  (818) 340-5401 
 
Frank M. Pitre (SBN 100077) 
   fpitre@cpmlegal.com 
Julie L. Fieber (SBN 202857) 
   jfieber@cpmlegal.com 
Donald J. Magilligan (SBN 257714) 
   dmagilligan@cpmlegal.com 
COTCHETT, PITRE & MCCARTHY, LLP 
840 Malcolm Road, Suite 200 
Burlingame, CA 94010 
Tel.: (650) 697-6000; Fax: (650) 697-0577 
 
Stuart R. Chandler, State Bar No. 88969 
   stuart@chandlerlaw.com 
CHANDLER LAW 
761 E. Locust Avenue, Suite 101 
Fresno, California 93720 
Tel: (559) 431-7770; Fax: (559) 431-7778

Brian S. Kabateck (SBN 152054) 
   bsk@kbklawvers.com 
Christopher B. Noyes (SBN 270094) 
   cn@bkblawvers.com 
KABATECK LLP 
633 W. Fifth Street, Suite 3200 
Los Angeles, CA 90071-2083 
Tel.: (213) 217-5000; Fax: (213) 217-5010 
 
 
 
Michael E. Gatto (SBN 196474) 
   mgatto@gattopc.com 
LAW OFFICE OF MICHAEL E. GATTO PC 
2540 Camino Diablo, Suite 200 
Walnut Creek, CA 94597-3944 
Tel.: (925) 278-1705; Fax: (925) 932-1961

 
 
Attorneys for Plaintiffs and Class Members 
 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF FRESNO 

KAREN MICHELI, et al., 
 

Plaintiffs, 
 

v. 
 
THE CITY OF FRESNO, et al., 
 

Defendants. 
 

 Lead Case No. 16CECG02937 
Consolidated with Case No. 17CECG01724 
 
CLASS ACTION 
 
NOTICE OF ENTRY OF ORDERS 
 
Assigned for All Purposes to: 
Hon. Rosemary T. McGuire, Dept. 502 
 
 
 
 
 
 
 
Lead Action Filed:           9/9/2016 
Consolidated Action Filed:  5/17/2017 
Trial Date:          Not Set 

JACKIE FLANNERY, et al., 
 
                         Plaintiffs, 
 
             v. 
 
THE CITY OF FRESNO, et al. 
 
                         Defendants. 
 
 
 

E-FILED
8/2/2021 3:25 PM
Superior Court of California
County of Fresno
By: L Peterson, Deputy



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

 2
NOTICE OF ENTRY OF ORDERS

 

TO ALL PARTIES AND THEIR COUNSEL OF RECORD HEREIN: 

PLEASE TAKE NOTICE of the Court’s entry of orders granting Plaintiffs’ Renewed 

Motion for Class Certification in the above-captioned, consolidated class actions. A true and 

correct copy of the Court’s July 30, 2021 Law and Motion Minute Order and Order After Hearing 

is attached hereto as Exhibit 1. A true and correct copy of the Court’s August 2, 2021 Order 

Granting Plaintiffs’ Renewed Motion for Class Certification is attached hereto as Exhibit 2.  

 

DATED:  August 2, 2021 Respectfully submitted, 
 
BOUCHER LLP

 
 
 
 By: 

 

 Shehnaz M. Bhujwala 
 
COTCHETT, PITRE & MCCARTHY LLP 
Julie L. Fieber, Esq. 
 
Attorneys for Plaintiffs and Class Members 

 



 
 
 
 
 
 
 
 
 

EXHIBIT 1  



SUPERIOR COURT OF CALIFORNIA - COUNTY OF FRESNO Entered by:

Civil Department - Non-Limited

TITLE 0F CASE:

Karen Micheli vs. The City of Fresno

Case Number:
LAW AND MOTION MINUTE ORDER 16CECG02937

Hearing Date: July 30, 2021 Hearing Type: From Chambers

Department: 502 Judge: Rosemary McGuire

Court Clerk: C.B. Rudder Reporter: Not Reported

Appearing Parties:

Plaintiff: Defendant:

Counsel: No Appearances Counsel: No Appearances

[ ]
Off Calendar

[ ]Continuedto [ ]Setfor _ at _ Dept. _ for _
[ ]

Submitted on points and authorities with/without argument. [ ] Matter is argued and submitted.

[ ]
Upon filing of points and authorities.

[ ]
Motion is granted [ ]

in part and denied in part.
[ ]

Motion is denied
[

]withlwithout prejudice.

[ ]Taken under advisement

[ ]
No party requested oral argument pursuant to Local Rule 2.2.6 and CRC 3.1308(a)(1).

[ ]Tentative ruling becomes the o-rder of the court. No further order is necessary.

[ ]
Pursuant to CRC 3.1312(a) and CCP section 1019.5(a), no further order is necessary. The minute order adopting the

tentative ruling serves as the order of the court.

[X] Service by the clerk will constitute notice of the order.

[ ]
See attached copy of the Tentative Ruling.

[ ]
Judgment debtor _ sworn and examined.

[ ]
Judgment debtor _ failed to appear.

Bench warrant issued in the amount of $ _
JUDGMENT: -

[ ]Money damages [ ]Default [ ]Other _ entered in the amountof:
Principal $_ Interest $_ Costs $_ Attorney fees $_ Total $_

[ ]Claim of exemption [ ]granted [ ]denied. Court orders withholdings modified to $_ per_

FURTHER COURT ORDERS.
[ ]

Monies held by levying officer to be
[ ]

released to judgment creditor.
[ ] returned to judgment debtor.

[ ]$_ to be released to judgment creditor and balance returned to judgment debtor.

[ ] Levying Officer County of_ notified. [ ]Writ to issue

[X] Other: The matter having been under advisement. the cogrt now rulesgfollows: see attached Order After

Hearing.

CV-14b R0348 LAW AND MOTION MINUTE ORDER
|l__.|_A__. r-___.



Order Afier Hearing

Re: Micheli v. City of Fresno

Superior Court Case No. 16CECGOZ937

Hearing Date: July 21, 2021 (Dep’r. 502)

Motion: By Plaintiffs for Certification of Class Ac’rion

Ruling:

Af’rer considering The moving cmd opposing briefs 0nd evidence 0nd hearing oral

orgumen’r, The cour’r hereby grants ploin’riffs’ mo’rion To cer’rify The closs. (Code Civ. Proc.

§ 382.)

Objections fo the Evidence:

1. Plainiifis' Declarations

Defendant hos filed hundreds of objections ’ro nearly every sfo’remen’r mode in

every declorcn‘ion of The representative plaintiffs. In The court's assessment There is no
legitimate basis for ’rhe vast majority of The objections asserted. As on example, Rondo
Rofidi states in her Declaration: “I firs? noticed discolored, rusty wo’rer in my home
sometime in The yeor of 2004." This s’ro’remen’r was objected To on The grounds ’rhc’r i’r

locks foundation, locks personal knowledge 0nd is speculation. The s’rc’remen’r, which is

based on her own personal knowledge and observation, does not lock foundofion 0nd
is no’r specula’rive. There ore numerous examples of similar merifless objections.

The coun‘ hos reviewed each declorofion 0nd each objection asserted 0nd rules

05 follows:

Declaration of Shonn Hoque: Objections To Items 1—1 6 ore overruled.

Declaration of Rondo Rafidi: Objections to I’rems 1-14 ore overruled.

Declorofion of Jackie FIcmnery: Objections To I’rems 1-1 5 ore overruled.

Declaration of Jeonne’r’re Grider: Objecfions ’ro I’rems 1-1 3 ore overruled. The
objection To Item 14 is overruled except for The following portion: “which apparently The
Sfo’re Wo’rer Board had not known 0nd hod no’r permitted ’rhe Ci’ry ’ro do.“ The
objection on grounds of speculation is sustained. Items 15-22 0nd 24—32 ore overruled.

Hem 23 is sus’roined on lock of foundation grounds.

Declaration of Morirose Lorkins: Objec'rions To I’rems 1—1 6 ore overruled.



Declaration of Guadalupe Mezo: Objections To I’rems 1—1 4 ore overruled.

Declaration of Koren Micheli: Objections To Items 1—30 ore overruled.

Declaration of Michael Micheli: Objections to I’rems 1—26 ore overruled.

Declaration of Dovid Ni’rschke: The objecfion ’ro The second sentence of Hem 7 is

sustained os i1 locks personal knowledge 0nd is hearsay. The objection To Hem 8 is

sustained os The sTo’remenf locks foundation 0nd locks personal knowledge. The

remaining objections asserted in l’rems 1—28 ore overruled.

Declaration of Faith Ni’rschke: Objections To l’rems 1-24 ore overruled wi’rh ’rhe

excepfion of ’rhe los’r sentence of l’rem 6. The objection on hearsay grounds is sustained.

Declaration of Harry Rixmon: Objections ’ro Items 1—1 5 ore overruled.

Declaration of Kelly Unruh: Objec’rions To Items 1-1 3 ore overruled.

Declaration of Patricio Wallace Rixmon: Objections To l’rems 1-1 5 ore overruled.

2. Expert Declarations

“[U]nder Evidence Code sections 80], subdivision (b), 0nd 802, The Trial cour’r oc’rs as

o gatekeeper ’ro exclude exper’r opinion Testimony Tho’r is (1) based on mofier of a Type
on which on expert may no’r reasonably rely, (2) based on reasons unsupported by The

moferiol on which The exper’r relies, or (3) speculative." (Sargon Enterprises, Inc. v.

University ofSoufhern California (20] 2) 55 Col.4th 747, 771—772.) Thus, ‘[w]here ’rhe mofier
relied upon does no’r provide o reasonable bosis for The opinion (e.g., because i1 is

irrelevant) or The opinion is based on a leop of logic or conjecture, The opinion may be
excluded." (Apple Inc. v. Superior Coun‘ (2018) 19 Cal.App.5’rh HO], H17.)

Here, The court overrules all of The objections ’ro ’rhe ploinfiffs' expert declarations, as

The declarations ore based on mo’r’rer of o Type on which on expert may rely, They ore

based on reasons fho’r ore well—suppor’red, 0nd ’rhey ore no’r speculative.

Request for Judicial Notice:

Defendon’r requests fhof The court Toke judicial nofice of ’rhe exhibits 0nd
regulations referenced in paragraphs 1—16 of The Declaration of Mo’r’rhew McMillan
pursuant ’ro Evidence Code sections 452(b)(c) 0nd (d). The request forjudiciol notice is

granted. However, in light of The fact that plaintiffs do noT allege violation of o numeric
drinking wafer standard or o general qualitative objective cs The basis for The causes of

ocfion se’r forTh in The operative Fif’rh Amended Complaint, ’rhe mofiers which ore

judicially noticed do no’r impoc’r The findings related ’ro class certification sef fon‘h in this

ruling.



Explanation:

1. Requirements for Class Certification

Under Code of Civil Procedure section 382, “when The question is one of 0

common or general inferes’r, of many persons, or when ’rhe ponies ore numerous, and i1

is impracticable ’ro bring Them all before ’rhe court, one or more may sue or defend for

The benefit of all." (Code Civ. Proc., § 382.)

“The party seeking certifico'rion os o class representative must establish the

existence of on oscefloinoble class 0nd o well-defined community of interest among The

closs members. The community of interest requirement embodies ’rhree foc’rors: (1)

predominon’t common questions of law or foc’r; (2) class represen’ro'rives wi’rh claims or

defenses Typical of ’rhe class; 0nd (3) class representatives who con adequately
represent The class." (Richmond v. Dart Industries, Inc. (1 981) 29 COLSd 462, 470, in’rernol

citations omified.)

“Conditional approval of The class is appropriate where The plaintiff establishes The

four prerequisi’res of Federal Rule of Civil Procedure 23(0) —
(1) numerosi’ry, (2)

commonali’ry, (3) Typicolify, 0nd (4) adequacy of representation— cs well cs one of The

Three requiremen’rs of Rule 23(b).
" (Vasquez v. Coosf Valley Roofing, Inc. (E. D. Cal. 2009)

670 F.Supp.2d H14, H21, infernal citation omih‘ed.
)

.

“A proposed class mus’r be ‘so numerous ’rho’r joinder of all members is

improc’riccble.‘ The numerosify requirement demands 'exomino’rion of The specific fcc’rs

of each case 0nd imposes no absolute limitations] Cour’rs hove routinely found ’rhe

numerosify requirement satisfied when The class comprises 4O or more members." (Ibid,

infernal ci’rofions omi’r’red.)

”The “Ultimate ques’rion' ’rhe element of predominance presents is whe’rher ”the

issues which may be join’rly Tried, when compared with those requiring separate

adjudication, ore so numerous or subs’ronfiol That The maintenance of ct class ocfion
would be odvom‘cgeous To fhe judicial process 0nd 1‘0 ’rhe litigants] The answer hinges

on ‘whe’rher The Theory of recovery advanced by The proponents of certification is, os on
cnolyficol mo’r’rer, likely To prove amenable To class Treatment] A court mus’r examine
’rhe allegations of The complaint 0nd supporting declarations 0nd consider whether ’rhe

legal 0nd factual issues They present ore such Tho'r Their resolution in o single closs

proceeding would be bo’rh desirable 0nd feasible. ‘As c: general rule if The defendant's

IiobiIi’ry con be defermined by foc’rs common To cll members of ’rhe class, o class will be
certified even if The members mus? individually prove ’rheir damages.” (Brinker

Restaurant Corp. v. Superior Court (2012) 53 Col.41h 1004, 1021—1022, infernal ci’rc’rions

omified.)

“ ' “The certification question is ‘essen’riclly 0 procedural one Tho’r does no’r osk

wheTher on ocfion is legally or factually meritorious! "A closs cerfifico’rion motion is no’r o
license for o free—floo’ring inquiry into The volidi’ry of The complain’r's allegations; ro’rher,

resolu’rion of disputes over The merits of a case generally mus’r be pos’rponed un’ril after

class certification has been decided, wi’rh The cour’r assuming for purposes of The

3



cerfificofion motion Tho’r any claims hove merit." (Id. o’r p. 1023, inferno! ci’ro’rions

omified.)

“The burden rests wi’rh The plaintiff To show Thc’r substantial benefits, bo’rh To The

Ii’rigom‘s 0nd To The court, will result from class certification." (Collins v. Safeway Stores,

Inc. (1986) 187 Col.App.3d 62, 68, infernal ci’rofion omi’r’red.)

A. Numerosiiy and Asceflainability

“To be cer’rified, o class mus’r be 'numerous' in size such Tho’r ‘iT is impracticable ’ro

bring Them 0|! before the court.‘ (Code of Civ. Pr'oc., § 382.) 'The requirement of Code
of Civil Procedure section 382 That There be “many" pon‘ies To o class oc’rion suh‘ is

indefinite 0nd hos been construed |ibero|ly.... No set number is required as o mofier of

low for’rhe maintenance of o closs action. [Citation] Thus, ourSupreme Cour’r hos upheld

o class representing The 1O beneficiaries of o ’rrus’r in cm ocfion for removal of The Trustees.

[Ci’ro’rion.]' [Citofionr' (Hendershof v. Ready to Roll Transportation, Inc. (2014) 228

Col.App.4Th 1213, 1222.)

“ ‘The Ultimate issue in evaluating This factor is whe’rher The class is Too large ’ro

make joinder procficoble....‘ [Citation]
‘ ”[I]mprocficoli’ry" does no’r mean

“impossibility," but only The difficulty or inconvenience ofjoining CIII members of The class.

[Ci’ro’rion.]' [Ci’ro’riorL] 'The numerosi’ry requirement requires exominofion of The specific

foc’rs of each cose 0nd imposes no absolute |imi’r0’rions.‘ [CiTo’rion] ‘In addition To ’rhe

size of ’rhe class, the court mcy also consider the nature of The ccfion, The size of The

individual claims, ’rhe inconvenience of Trying individual sui’rs, 0nd any o’rher foc’ror

relevant To The practicability ofjoining oll The pu’rofive class members.‘ [Ci101i0n.]" (Ibid.)

Here, plaintiffs hove presented evidence indicating That The proposed class will

encompass (:11 leos’r 1,800 To 2,500 people, if no’r more, based on The number of

complaints received by The City regarding discolored wo’rer. (Plainfiffs' Exhibi’r 24 o’r pp.

8:10—13:25, 1527—1 7; Exhibit 26, p. 108220-24, Exhibit 27 and Exhibits 2 0nd 3 Therefo.) This

number of poten’riol class members is more Than enough ’ro satisfy The numerosi’ry‘

requirement, Gs i1 would be impractical ’ro join such o Iorge number pf plaintiffs To cm
action, pcrficulorly considering ’rhe amount of damages 01‘ stoke, The inconvenience of

having The plaintiffs Try Their claims individually, and The nature of The claims being mode.
Therefore, The court finds Tho’r ’rhe proposed class is sufficiently numerous To justify

certification.

The proposed closs olso appears To be relatively easy To ascertain. “A class

representative hos The burden ’ro define on oscer’roinoble class. Although the

representative is no’r required To identify individual class members, he or she mus’r

describe The proposed class by specific pnd objective criteria. Ascerfcinobili’ry is

achieved “'by defining The class in Terms of objective characteristics and common
Transactional facts making ’rhe ultimate identification of class members possible...."' Thus,

‘ ”
‘[c]|oss members ore “oscer’roinoble” where they may be readily identified without

unreasonable expense or Time by reference ’ro official [or business] records.‘
"'"

(Sevidol

v. Target Corp. (2010) 189 Col.App.4’rh 905, 918-919, inferno] ci’ro’rions omih‘ed.)
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“The oscer’roinobili’ry requirement is satisfied if 'The potential class members may
be identified withou’r unreasonable expense or Time 0nd given notice of ’rhe litigation,

0nd ’rhe proposed closs definition offers on objective means of identifying Those persons

who will be blound by The resul’rs of The litigation...” (Id. o’r p. 919, infernal ch‘cn‘ion

omified.)

Here, The plaintiffs hove defined The proposed class members in o specific 0nd
objective way, os The proposed class includes all proper’ry owners of single family

residences with galvanized plumbing who mode complaints obou’r discolored, “rusty"

wafer in Nor’rheos’r Fresno during o specific timeframe. The homes in ’rhe proposed closs

ore located from E051 Copper Avenue ’ro Eos’r Sierra Avenue, 0nd from S’ro’re Rou’re 41 To

North Willow Avenue. This is ’rhe some cred designated by ’rhe City cs The Oreo where The

complaints obou’r discolored water origino’red during i’rs investigation. (Ploin’riffs' Exhibits

27 0nd 28.) The Ci’ry hos records of The complaints in i’rs possession, os well as Tes’r results

from The investigation. (Ploin’riffs' Exhibits 24 GT pp. 15121-1 6:18; EX. 26 01 pp. 2824—2921 1;

Bhujwolo Decl., Exhibits 9, 10.) Thus, i1 should no’r be difficult ’ro determine which homes
0nd homeowners ore included wi’rhir] The proposed class. As a result, the oscer’roinobili’ry

requirement hos been satisfied.

The City argues in opposition ’rho’r ’rhe oscen‘oinobili’ry requirement hos n01 been
me’r because There were widely varying reports of different Types of discolored wafer,

There is no way ’ro distinguish between The various Types of plumbing systems in The houses

That reported discoloration, 0nd There is no woy ’ro determine which houses actually

received wafer from ’rhe Northeast Fresno Surface Wo’rer Treatment Facility. However,
’rhe City hos o do’robose of all complaints mode by homeowners in The defined area

regarding discolored wct’rer, which should allow The por’ries fo de’rermine which homes
fall info ’rhe proposed class. The Ci’ry's contentions appear ’ro be primarily addressed ’ro

issues of'proving whether The use of surface wo’rer actually caused harm ’ro ploim‘iffs'

pipes, which is o separate issue from The question of whether There is on oscer’roinoble

class. Therefore, The court finds Tho’r The proposed class is sufficiently oscer’roinoble.

B. Community oflnierest

1. Commonaliiy

Plaintiffs hove sofisfied The commonali’ry requirement, cs they ore asserting That oll

proposed class members suffered harm To Their galvanized plumbing systems due To ’rhe

Ci’ry‘s use of surface wafer offer many years of using only groundwater. They also allege

Tho”! The Ci’ry foiled To disclose That i’rs use of surface wo’rer might be causing ’rhe wo’rer

discoloration That customers were complaining of, 0nd foiled To report The discolored

wafer complaints ’ro ’rhe S’ro’re cs i1 was required to do. They ore also alleging Tho’r Th‘e

City engaged in improper ofiemp’rs To address The problem on ifs own Tho’r may hove
com‘ribu’red ’ro further damage To The cusTomers' pipes. The Ci’ry's own investigation 0nd
evoluofion reflected WQTS repor’r dated September 16, 201 6 Ul’rimc’rely concluded Tho?

The use of surface wo’rer was The likely cause of The discolord’rion. (Boucher decl., Exhibit

3], OT COF0250854—COFO250855.)



Thus, The proposed class shares common issues cmd claims Tho’r ore sui’roble To

class Treatment. While The Ci’ry contends Tho’r ’rhe proposed class members' homes will

each hove differen’r types of piping, different plumbing designs, 0nd That o’rher factors

moy hove caused The discoloration in Their wo’rer, These issues do no’r appear To be
enough ’ro show Thcn‘ The proposed closs does no’r allege o common se’r of claims based
on similar foc’rs and similar alleged harm. All of the class members were allegedly

subjected 'ro ’rhe some kind of horm from The some source, namely The City's use of

surface wafer which allegedly damaged their galvanized pipes. The Ci’ry hos also raised

The some defenses To ploim‘iffs' claims, many of which con presumably be resolved on o
closs—wide basis. If The class is noT certified, The proposed class members would hove To

bring Their claims individually, which could be impractical and burdensome, cs each
individual case would presumably cos’r more To Ii’rigo’re That each plaintiff would recover
in damages.

Also, while defendant argues ’rho’r The plaintiffs do not shore common claims

because their properties ore all different 0nd They will hove To prove Up how much horm
The use of surface wo'rer caused To each property on 0n individual basis, The City's own
investigation concluded Tho’r use of surface wo’rer was The likely cause of The horm ’ro

ploim‘iffs' pipes. In ony even’r, The foc’r Tho’r individual damages may hove ’ro be
calculated of some poin’r does no’r necessarily require denial of certification. (Sov—On
Drug Stores, Inc. v. Superior Court (2004) 34 Ccl.4’rh 3] 9, 332.) I’r appears Tho’r liability con
be determined on ct closs-wide basis, so The foc’r Tho? individual damages may hove To

be calculated later does not defeo’r The mofion for cerTificofion.

Furthermore, although The City argues Tho’r many of The ploin’riffs' claims ore likely

barred by The s'rcn‘u’re of limitations, which is cm issue Thof mus’r be decided on o cose—by—

case basis for each ploinfiff, courts hove found That The po’renfiol application of sTo’rU’re

of limitations defenses ’ro individual claims does no’r bor class certificofion. “[C]ourTs hove
been nearly unanimous in holding Tho’r possible differences in The application of o
statute of limitations To individual class members, including The named plaintiffs, does no’r

preclude certification of 0 class oc’rion so long cs The necessary commonality 0nd
predominance ore otherwise present." (In re EnergySysfems Equip. Leasing Sec. Litigation

(E.D.N.Y. 1986) 642 F.Supp. 718, 752—753; see olso Moss. Mufual Life Ins. Co. v. Superior
Coun‘ (2002) 97 Cal.AppATh 1282, 1295.) “No California court hos declined To certify a
class oc’rion specifically because of 0 s’ro’ru’re of limifofions defense." (Lockheed Morfin
Corp. v. Superior CT. (2003) 29 Col.4fh 1096, 1 105, fn. 4.) Here, plaintiffs hove adequately
shown commonality, so The focf ’rhof defendant hos raised s’ro’rufe of limi’raTions defenses
does n01 prevent The class from being certified.

2. Typicaliiy

“ ‘The Tes’r of Typicclity “is whether o’rher members hove The some or similar injury,

whether ’rhe ocfion is based on conduct which is n01 unique To ’rhe named ploinfiffs, 0nd
whether other class members hove been injured by The some course of conduct.“
[CiToTi0n.]'

"
(Seosfrom v. Newoys, Inc. (2007) 149 Col.App.4Th 1496, 1502, quoting Honon

v. Dofoproducfs Corp. (91h Cir. 1992) 976 F.2d 497, 508.) ”[R]epresen’ro’rive claims ore
”rypicol' if ’rhey ore reasonably co—ex’rensive wi’rh Those of obsen’r class members; They



need no’r be substantially identical." (Hanlon v. Chrysler Corp. (91h Cir. 1998) 150 F.3d

101 1, 1020.)

The record contains competent evidence supporting findings of Typicolity. The

named plaintiffs ore oll homeowners of single family residences wi’rhin The designated

area of Northeast Fresno. They oll allege Tho’r Their galvanized pipes were damaged by
The CiTy‘s use of surface wafer, 0nd Tho’r They complained of discolored wo’rer To The City

bUT ’rhof ’rhe Ci’ryv did nothing um‘il 2016, when o large number of homeowners started

complaining about The water discoloration. While There may be some minor vorio’rions

between The claims raised by the different plaintiffs 0nd class members, Their claims ore

generally Typical of The claims of The class os o whole. Therefore, This requirement hos

also been satisfied.

3. Adequacy of Representation

I’r also appears Tho’r ’rhe named plaintiffs would be adequate class represenfo’rives.

“[C]loss s’rcflus may be denied only if antagonism of such o substantial degree is shown
Tho’r ’rhe purpose of class certification would be defeo’red if The mo’rion were granted."

(Richmond v. Dan‘ lndusfries, Inc. (1981) 29 Col.3d 462, 472, infernal ci’rc’rion omi’r’red.)

“Named representatives will no’r fairly 0nd odequo’rely protect The interests of The class

when there ore conflicts of interest between Them 0nd The closs They seek ’ro represent.

'IT is axiomatic Tho'r o putative representative cannot adequately protect The class if his

inferesTs ore antagonis’ric To or in conflic’r with ’rhe objectives of Those he purports 10

represent” (Seasfrom v. Newoys, Inc. (2007) 149 Col.App.4’rh 1496, 1502, infernal

ci’rofions omi’r’red.)

Here, There is no evidence Tho’r plaintiffs bear any animosity To The o’rher proposed
class members, or ’rho’r They would have cmy conflict of interest in representing The class.

Indeed, i1 appears Tho’r They ore highly motivated To represen’r The class, since ”they were
some of The firs’r people To complain obouT The wcn‘er problems and They hove been
highly prooc’rive in seeking redress for The problem. They hove also been very active in

’rhe litigation, including providing wrif’ren discovery, sitting for depositions, 0nd providing

declarations in suppor’r of the motion for certification. Therefore, plaintiffs hove shown
That ’rhey ore adequate representatives of The class.

Defendant argues Tho’r because There is no representative for Subclass 2, The

motion should be denied. However, the general definition of The class allows for The

named plaintiffs ’ro represent Subclass 2. The foc’r That There ore ’rwo subclasses does not

change the fundamental no’rure of The closs so Tho’r plcin’riffs from Subclass 1 cannot
represent bo’rh subclasses.

Likewise, ploinfiffs' counsel ore highly experienced and compefen’r class lifigofion

ofiorneys, so They ore qualified ’ro represent ’rhe inferesfs of The class members here. As

a resul’r, ’rhe cour’r finds Tho’r The plaintiffs 0nd Their counsel ore adequate class

representatives.



C. Benefits of Certifying the Class

Defendant argues The meri’rs of fhe cose. Defendant points To The foc’r That

Ploin’riffS' expert, Dr. STevick, relies heavily on a preliminary hypotheses in The 201 6 report

by Ci’ry consultant, WQTS, ’ro support Their theory Tho’r The City's introduction of surface

wo’rer from ’rhe NESWTF caused corrosive damage 0nd discolored wafer. A Pilo’r Study

Report, olso prepared by WQTS on June 24, 2019 0nd produced ’ro ploim‘iffs August 23,

201 9, apparently contradicts cer’roin findings in The 201 6 report. However, The foc’r ’rhot

’rhere ore inconsistencies in The Two reports does no’r preclude certification. “The

certification question is ‘essenfiolly o procedural one ’rhoT does no’r ask whether cm oc’rion

is legally or factually meritorious!
” (Sov—On Drug Stores, Inc. v. Superior Court, supra, 34

Col.4’rh o’r p. 326, quoting Under v. Thrifty Oil Co., supra, 23 Ccl.4’rh o’r pp. 439—440; see

also Eisen v. Carlisle & Jocquelin (1 974) 41 7 U.S. 156, 178, 94 S.CT. 21 40, 4O L.Ed.2d 732 ["‘ln

defermining The propriety of o class action, The quesfion is no’r whether The plaintiff or

plaintiffs hove s’ro’red ct cause of oc’rion or will prevail on The meri’rs, but rather whether
The requirements of [class certification] ore meT.‘)

A court mus? examine the allegations of ’rhe complaint and supporting

declarations (ibid.) and consider whether ’rhe legal 0nd factual issues they present ore

such Tho’r Their resolution in o single class proceeding would be bo’rh desirable 0nd
feasible. “As o general rule if ’rhe defendant's liobili’ry con be determined by facts

common To oll members of fhe class, o class will be certified even if The members must

individually prove Their damages." (Hicks v. Kaufman & Broad Home Corp. (2001) 89

Cal.AppA’rh 908, 916; accord, Knapp v. AT&T Wireless Services, Inc. (20] 1) 195

Col.App.4’rh 932, 941 .) Brinker Rest. Corp. v. Superior Cf. (2012) 53 Cal. 41h 1004, 1021—22.)

Plaintiffs hove shown ’rhe benefits of certifying The class here. If certification is

denied, each individual class member will hove ’ro bring o separate lawsuit for The

damages That were allegedly caused ’ro Their plumbing sys’rems by The City‘s use of

surface wafer. The individual ploinfiffs moy not be sufficiently motivated To file sui’r, os

Their damages will be relatively small compared To The cos’r of bringing suit. Thus, mony
hundreds or even Thousands of'people may lose Their right ’ro compensation for The harm
allegedly caused ’ro Their homes. Also, if hundreds of people ore forced ’ro file individual

Iowsui’rs 1‘0 seek redress for The damage To Their plumbing, i1 will create o significant

burden on the cour’r as well as The por’ries. IT would be more efficient To Iifigo’re all of The

claims in o single case rather Than forcing ’rhe individual homeowners To li’rigo’re each
claim separately. Therefore, plaintiffs hove satisfied Their burden of showing Thof i1 would
be more beneficial To certify The class Than ’ro force The proposed class members ’ro bring

individual claims.

As o resul’r, The court hereby gron’rs The motion fdr class certification.

Pursuant 10 California Rules of Coun‘, rule 3.1312(0), 0nd Code of Civil Procedure
section 1019.5, subdivision (o), no furtherwrifien order is necessary. The minute order
adopting This Tentative ruling will serve cs ’rhe order of ’rhe court 0nd service by ’rhe clerk



will cons’ri’ru’re no’rice of The order.

£2112: Mm on 7/50/2/
(Judge‘s initials) (Date)
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SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF FRESNO, CENTRAL DIVISION

KAREN MICHELI, et a1.,

Plaintiffs,

v.

THE CITY OF FRESNO, et al.,

Defendants.

JACKIE FLANNERY, et a1.,

Plaintiffs,

V.

THE CITY OF LOS ANGELES, et a1.

Defendants.

Lead Case N0. 16CECG02937
Consolidated with Case No. 17CECG01 724

CLASS ACTION

[FWD] ORDER GRANTING
PLAINTIFFS’ RENEWED MOTION FOR
CLASS CERTIFICATION

Date: June 16, 2021
Time: 3:30 P.M.

,

Dept: 502

Assignedfor All Purposes to:

Hon. Rosemary T. McGuire, Dept. 502

Lead Action Filed: 9/9/2016
Consolidated Action Filed: 5/1 7/20 1 7
Trial Date: Not Set

[PROPOSED] ORDER GRANTING PLAINTIFFS’ RENEWED MOTION FOR CLASS CERTIFICATION
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Plaintiffs’ Renewed Motion for Class Certification was heard onflw, 2021, in

Department 502 of the Superior Court of California for the County of Fresno. The Court, having

considered all of the Written and oral papers, evidence, and arguments submitted by Plaintiffs in

support of Plaintiffs’ Motion, and by Defendant City 0f Fresno in opposition to Plaintiffs’ Motion,

hereby grants Plaintiffs’ Motion and issues these orders:

1. The Court certifies the consolidated actions entitled Micheli, et al. v. City ofFresno

and Flannery, et al. v. City ofFresno as maintainable as a consolidated class action.

2.
\

The Court certifies following “class” and two “subclasses” defin’ed as:

A11 owners of residential, single family real property located within

the City of Fresno’s Discolored Water investigation area (from E.

Copper Avenue to E. Sierra Avenue, and from State Route 41 to N.

Willow Avenue), who, anytime between January 1, 2016 and
present: (1) had galvanized iron plumbing; (2) received water

service from the City 0f Fresno; (3) reported discolored, “rusty”

water at that address to the City of Fresno; and (4) have not released

their claims against the City (“Class”).

A11 owners of residential, single family real property

located within the City 0f Fresno’s Discolored Water
investigation area (from E. Copper Avenue to E.

Sierra Avenue, and from State Route 41 to N. Wi110W
Avenue), who, anytime between January 1, 201 6 and
present: (1) had galvanized iron plumbing; (2)

received water service from the City of Fresno; (3)

reported discolored, “rusty” water at that address to

the City of Fresno; (4) obtained water quality test

results from the City 0f Fresno indicating iron at any
tested fixture above 0.3 mg/L; and (5) have not

released their claims against the City (“Subclass 1”).

A11 owners of residential, single family real property

located within the City of Fresno’s Discolored Water
investigation area (from E. Copper Avenue to E.

Sierra Avenue, and from State Route 41 to N. Willow
Avenue), who, anytime between January 1, 201 6 and
present: (1) had galvanized iron plumbing; (2)

received water service from the City of Fresno; (3)

reported discolored, “rusty” water at that address to

the City of Fresno; (4) have not obtained water

quality test results from the City of Fresno; and (5)

have not released their claims against the City

(“Subclass 2”).

3. The Court finds that the Class satisfies all of the requirements for class certification

pursuant to California Code of Civil Procedure section 382 and California Rule 0f Court 3.760 et

2
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seq. The Court finds that the Class is sufficiently numerous, ascertainable and that there is a

sufficiently well-defined community of interest among the Class arising from common and

predominant questions of law and fact. A class action is the superior mechanism by which to

adjudicate the claims alleged against the City of Fresno in the consolidated cases.

4. Plaintiffs Karen and Michael Micheli, individually and as trustees of the Michael

Micheli and Karen Micheli Trust; Faith and David Nitschke, individually and as trustees of the

Nitschke Family Trust 0f 2000; Jeanette Grider; Jackie Flannery; Guadalupe Meza, Ronda Rafidi,

Shann Conner, Marirose Lérkins, Patricia and Harry Wallace-Rixman, and Kelly Unruh are found

to be adequate to serve as Class Representatives, having claims typical of the Class members and

no apparent conflicts of interests.

5. Plaintiff’s counsel Raymond P. Boucher and Shehnaz M. Bhujwala of Boucher

LLP; Stuart R. Chandler of Chandler Law; Frank M. Pitre, Julie L. Fieber, and Donald J.

Magilligan of Cotchett, Pitre & McCarthy LLP; Michael E. Gatto of Law Office of Michael E.

Gatto PC; and Brian S. Kabateck and Christopher B. Noyes of Kabateck LLP are found to have

the experience and qualifications to adequately represent and protect the interests of the Class, and

are hereby appointed as Class Counsel.

6. The parties are ordered to meet and confer anld within 30 days of this order develop

a notice plan that complies with the requirements of California Rule of Court 3.766, and any other

applicable law, after which time the Court will set a status conference regarding notice to the class

and the schedule through trial counsel.

IT IS SO ORDERED.

DATED: a‘jfi 9‘
,2021

WWWW
JUDGE OF THESUPERIOR COURT OF
CALIFORNIA FOR THE COUNTY OF FRESNO

3
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NOTICE OF ENTRY OF ORDERS

 

PROOF OF SERVICE 

Karen Micheli, et. al. v. The City of Fresno, et. al. 
Lead Case No. 16CECG02937 

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES 

At the time of service, I was over 18 years of age and not a party to this action.  I am 
employed in the County of Los Angeles, State of California.  My business address is 21600 
Oxnard Street, Suite 600, Woodland Hills, CA 91367-4903. 

On August 2, 2021, I served true copies of the following document(s) described as 
NOTICE OF ENTRY OF ORDERS on the interested parties in this action as follows: 

SEE ATTACHED SERVICE LIST 

BY E-MAIL OR ELECTRONIC TRANSMISSION:  Pursuant to Code of Civil 
Procedure section 1010.6 and California Rule of Court 2.251, or pursuant to the Court’s order 
authorizing electronic service, or by an agreement of the parties, I caused the document(s) to be 
sent from e-mail address Nelson@boucher.la to the persons at the e-mail addresses listed in the 
Service List.  I did not receive, within a reasonable time after the transmission, any electronic 
message or other indication that the transmission was unsuccessful. 

I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct. 

Executed on August 2, 2021, at Woodland Hills, California. 

 
 
 

 

 Natalie Nelson
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SERVICE LIST 
Karen Micheli, et. al. v. The City of Fresno, et. al.  

Lead Case No. 16CECG02937 
 
DOUGLAS T. SLOAN, City Attorney 
TINA R. GRIFFIN 
CITY OF FRESNO 
2600 Fresno Street 
Fresno, CA 93721-3602 
Telephone: (559) 621-7500 
Facsimile: (559) 457-1084 
Email: Tina.Griffin@fresno.gov

Attorneys for Defendant,  
City of Fresno 

Jeffery L. Caufield, Esq.  
Matthew D. McMillan, Esq.  
CAUFIELD & JAMES, LLP 
2851 Camino Del Rio South, Suite 410 
San Diego, CA 92108-3843 
Telephone: (619) 325-0441 
Facsimile: (619) 325-0231 
Emails: jeff@caufieldjames.com 
             mattm@caufieldjames.com

Attorneys for Defendant,  
City of Fresno (Outside Counsel) 

Stuart R. Chandler 
CHANDLER LAW 
761 E. Locust Ave, Suite 101 
Fresno, California 93720 
Telephone: (559) 431-7770 
Facsimile: (559) 431-7778 
Email: stuart@chandlerlaw.com

Attorney for Micheli Case Plaintiffs 

Gregory Owen 
OWEN, PATTERSON & OWEN, LLP 
23822 W. Valencia Blvd., Suite 303 
Valencia, California, 91355 
Telephone: (661) 799-3899 
Facsimile: (661) 799-2774 
Email: greg@owenpatterson.com

Attorneys for Micheli Case Plaintiffs 

Brian S. Kabateck 
Christopher B. Noyes 
KABATECK LLP 
633 West 5th Street, Suite 3200 
Los Angeles, CA 90071 
Telephone: (213) 217-5000 
Facsimile: (213) 217-5010 
Email: bsk@kbklawyers.com; cn@kbklawyers.com

Attorneys for Flannery Case 
Plaintiffs 
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Frank M. Pitre 
Julie L. Fieber 
Donald Magilligan 
COTCHETT, PITRE & MCCARTHY, LLP 
840 Malcolm Road, Suite 200 
Burlingame, CA 94010 
Telephone: (650) 697-6000 
Facsimile: (650) 697-0577 
Email: fpitre@cpmlegal.com; jfieber@cpmlegal.com 
dmagilligan@cpmlegal.com 

Attorneys for Flannery Case 
Plaintiffs 

Michael E. Gatto 
LAW OFFICE OF MICHAEL E. GATTO PC 
2540 Camino Diablo, Suite 200 
Walnut Creek, CA 94597-3944 
Telephone: (925) 278-1705 
Facsimile: (925) 932-1961 
Email: mgatto@gattopc.com 

Attorneys for Flannery Case 
Plaintiffs 
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